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Rahimbaeva RM., The practice of constitutional legislation of different countries shows

Tussupova A.ZNh. that for comprehensive and effective regulation of legal interactions in

. . state and society the constitution itself is not enough. In countries such &s

Legal analysis of the adoption for example, Azerbaijan, Spain, Italy, Kyrgyzstan, Poland, Russia, France,
procedure of constitutional laws Czech Republic, as well as Kazakhstan, there is a particular type of norma-
in foreign countries tive legal acts - constitutional laws, which act together with the national

Constitution and develop its provisions. In this regard, the article describes
the concept and characteristics of the constitutional laws, discusses ther
views and legal features. It determines the legal nature of the role, place
and significance of the constitutional laws in the system of constitutional
law sources of foreign countries. A comparative legal research of the pro-
cedure of adoption of constitutional laws in foreign countries is conducted
and the historical and contemporary conditions for the adoption of the
constitutional laws in the constitutional practice of these countries is being
studied.

Key words: constitutional law, constitutional law, foreign countries,
the system of sources of constitutional law, constitutional practice.

Paxumbaesa P.M., OpTYypNi engepain, KOHCTUTYLMANBIK, 3aHHaManapbl Taxipubeci kep-

Tycinosa A.X. CeTKEHAEN, MeM/IEKET MeH KOFaMAa KYKbIKTbIK KaTblHACTapAbl KeeHj

KoHe TWiIMAI peTTey YWiH 6ip KOHCTUTYLMA XeTKifikci3. AsepbaitkaH,

WeTenaepae KOHCTUTYLUANbIK Wcnanusa, Wtanus, KeiproisctaH, Monblia, Pecell, ®panums, Yexvs ce
3aHAapabl Kabbingay Kingi engepie HOPMATMBTIK KyKbIKThIK, aKTinepiH epekile Tuntepi-
npoueaypanapblHa KyKblKTblK VATTbIK, KOHCTUTYLMSIMEH KaTap OHbIH, epeXenepiH AambITaTbliH KOHC-
Tanpay TATYUMANBIK, 3aH4ap apekeT eTefi. OcbifaH 6ainaHbICTbl  Makiada

KOHCTUTYUMANBIK, 3aHA4ap TYCIiHIri mMeH cunaTtamacbl 6epinegi, onapapH
TYp/iepi MeH KYKbIKTbIK epeKLuenikTepi kapacTteipbinagsl. Lletenaepaid
KOHCTUTYLMSNBIK, KYKbIFbl XXYAECIHAEr KOHCTUTYLMSNbIK, 3aHAapablH KF
KbIKTbIK, TaburaTbl, peni, OpHbl MEH MaHbI3bl aHblK,Tanafsl. Letenaepaeri
KOHCTUTYLMSNBIK, 3aHAapAblH, KabbingaHy npoleaypacbiHa cabiCTbipMa-
NbI-KYKBIKTBIK, 3epTTey XYprisineai, atanfaH engepaid, KOHCTUTYLMSbIK
ToXipnbeciHae KOHCTUTYLMANBIK, 3aH4apbl KabblnaayablH Tapuxm xeHe
Kasipri wapTTapbl 3epTrenegi.

TyliiH ce3aep: KOHCTUTYUMANbIK, KyKbIK,, KOHCTUTYLMS/IbIK, 3aHAAD,
weTenaep, KOHCTUTYLMANbIK, KYKbIK, KallHap Ke34epiHiH XYheci, KoHCT-
TYUMANGIK, ToXipnoe.

PaxnmbaeBa P.M., MpaKTKa KOHCTUTYLMOHHOIO 3aKOHOAATeNbCTBa Pa3HbIX CTPaH M-

TycynoBa A.X. KasblBaeT, YTO OJHON KOHCTUTYLMM HEAO0CTATOYHO [/ KOMIUIEKCHOrO

. N 3PPEKTUBHOIO PEryNMPOBaHNS MPABOOTHOLIEHU B rocyJapcTee U
MpaBoBon aHanus npoueAypbl obuiecTse. B Takux cTpaHax, kak, Hanpumep, Asep6aiigkaH, VoraHs,
NMPUHATUA KOHCTUTYLIMOHHbIX Wtanus, Kelprbi3ctaH, Mosnblua, Poccusi, dpaHums, Yexus, Kak 1 B Kasa
3aKOHOB B 3apy6exHbIX cTpaHax XCTaHe, CyW,ecTByeT 0COObIA TUM HOPMATMBHbIX MPaBOBbIX aKTOB - KOHC-

TUTYLMOHHbIE 3aKOHbI, KOTOpble [AeiCTBYIOT Hapsay C HalyoHasbHON
KOHCTUTYLUMEI 1 pa3BKBaIOT ee MOMOXKEHUS. B 3TOW CBsA3M B CTaTbe [pET-
Cl MOHATME U XapaKTepuCTMKa KOHCTUTYLIMOHHbIX 3aKOHOB, paccMarpii-
BalOTCS UX BUAbI U NPaBOBbIE 0CO6EHHOCTU. ONpeaenseTcs HpuayHeckas
npupoaa, pPosb, MECTO U 3HaYeHNEe KOHCTUTYLIMOHHbIX 3aKOHOB B C/CTEVE
MCTOYHWKOB KOHCTUTYLIMOHHOTO NpaBa 3apy6exHbIX CTpaH. IMposoauTcs
CpPaBHUTENbHO-NPABOBOE MCCeA0BaHMe NpoLeaypbl NPUHSATAS KOHCT
TYLIMOHHBIX 3aKOHOB B 3apyGeXHbIX CTpaHax, U3yuyatoTcs MCTOpUYEcKVe
11 COBPEMEHHbIE YCMOBUS MPUHATUASI KOHCTUTYLIMOHHbIX 3aKOHOB B KOHC-
TUTYLMOHHOI NPaKTUKE yKa3aHHbIX CTPaH.

KnioueBble CNoBa: KOHCTUTYLMOHHOE MPaBO, KOHCTUTYLMOHHbIE &
KOHbI, 3apy6eXHble CTPaHbl, CMCTEMA MCTOYHWUKOB KOHCTUTYLIMOHHOTO
npaBa, KOHCTUTYLIMOHHAsA MpaKTuKa.
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The practice of constitutional legislation of different countries
shows that a Constitution is not sufficient for a comprehensive and
effective regulation of legal relations in the state and society. In
countries such as, for example, Azerbaijan, Spain, ltaly, Kyrgyz-
stan, Poland, Russia, France, the Czech Republic, as in Kazakhstan,
there is a particular type of normative legal acts, which act together
with the national Constitution and develop its provisions. This is the
constitutional law.

To properly assess the place and significance of the constitu-
tional law can only by knowing the Basic law and the whole system
of normative legal acts of the particular country. It is necessary to
pay special attention because the constitutional law can be:

1) apart of the uncodified Constitution;

2) the act making changes to the constitution;

3) the act enacting the constitution;

4) an act of greater legal force than a simple law and less than
the Constitution and governs only those social relations that are de-
fined in the relevant articles of the Constitution as being subject to
regulation by the constitutional law.

The Constitutional laws are the acts of the constitutional content
that govern the fundamental group of state - legal relations and usu-
ally have a special status in the system of the current legislation. The
peculiarity of the constitutional law is that it is not formally included
in structure of the unified Constitution. The Constitutional law can
operate «in parallel» with the Constitution and it is closed to it in
value. A series of constitutional laws in total sometimes makes a
block of the constitutional law.

Such term as «the constitutional block» is used in scientific and
political lexicon (but not in the legislation) of the Romano-German
countries to determine in conjunction with the Constitution and or-
ganic laws. Following the French model, the constitutional block
includes the Constitution of 1958, the Preamble of the Constitution
of 1946, the Declaration of Human Rights and citizen of 1789 and
« recognized by the laws of the fundamental principles of the Re-
public « (i.e. the norm of the organic laws). In Spain the scientists
include the organic laws in the constitutional block of Constitution.

In the global legal doctrine the constitutional law has long been
known. In 1903 a German legal scholar G. Yellinek noted that this law
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is the act of developing and supplementing the Con-
stitution, which makes regulatory innovations and
is approved by the observance of special procedural
formalities. The last circumstance gives to the consti-
tutional legislation a big valuable importance, being
as a means of stabilization of concrete particular legal
system and the guarantee against arbitrary discretion
of «casual majority of people in power» [1].

And now in legal literature «the general, as a
rule, is uncertainty of characteristics of the contents
and validity of this type of the law» [2, page 26].
Constitutions, laws on modification, additions to the
Constitution and acts of its introduction have always
recognized by the constitutional laws in the «nar-
row» sense of this term. In those countries where
there are no common texts of the constitutions
(Great Britain, Canada) the function of the constitu-
tion is carried out by the constitutional acts which
are replacing it [3, page 70].

In the world doctrine of law the constitutional
law is the law which makes changes and amendments
to the Constitution. It is accepted by a qualified
majority of deputies of the legislative body and has
the same legal force as the Constitution itself. In the
constitutions of some states (for example, Moldova,
Romania, Germany) the constitutional law is defined
as the law which makes changes and amendments to
the Constitution.

Classic examples of constitutional law are the
amendments to the U.S. Constitution. As is known,
there are 27 and each of them is a significant
addition to the text of the Constitution, regulating or
fixing the necessary changes in the sphere of most
important public relations.

The group of laws is a kind of constitutional laws
which make the so-called «unwritten Constitution»,
i.e. formally, it is customary laws, but because of its
special importance, they carry out the functions of
the Constitution. For example, the Habeas Corpus
Act of 1679, the Magna Carta of 1215, the Laws of
Parliament, i.e. acts that are as statutory law in «the
unwritten British Constitution. The Constitution
of the state of Israel consists of similar laws.
Three constitutional laws make the Constitution of
Sweden.

In the constitutions of other countries (such as
Austria, the Czech Republic, Sweden) under this law
it means no law amending the Constitution but the
law making changes and additions at the same time
it remains its own entity. For example, the Italian
Law «About the Constitutional Court» provided by
article 137 of the Constitution of Italy of 1947 can
be the examples of the constitutional laws in the
national law of foreign countries.

It is necessary to consider that the constitutional
law not always completely defines a legal status of
concrete government body.

Forexample, the Constitution ofltaly reducedthe
scope of statutory regulation of constitutional lans.
It provides the adoption of the constitutional law,
which sets the overall status of the Constitutional
court of the Italian Republic and only certain
separate fundamental provisions concerning the
implementation of constitutional justice. According
to the Italian Constitution, the constitutional law hes
to define only the conditions, forms and deadlines
for the filing of cases on constitutional legitimacy
and the guarantee of independence of judges of
the constitutional court. Other legal rules which
are necessary for the creation and activities of this
court shall be established by common law. This
experience could be useful for the Republic of
Kazakhstan because it accounts a higher legal force
of constitutional law.

The other approach allows considering the
constitution and the constitutional laws as legal
acts of one level is shown by the Constitution of
the Czech Republic of 1992 where the principles of
creation of legal system of the former Czechoslovak
Republic are traced. The constitution of this state
was considered as one of its constitutional laws. The
constitutional laws of the modem Czech Republic
are urged to supplement the Constitution, being &
if its components.

However, the article 12 ofthe Czech Constitution
defined all the components of the constitutional
system of the country a special place in which the
constitutional laws have enacted in the period of
transition from totalitarianism to democracy. The
Czech Constitution also defines that the constitutional
laws may contain not norms, but single instructions
- for example, legislative fixing of changes of the
boundaries of the state. In this country creation or
elimination of self-governing territorial units is
accordance with the constitutional law.

Thus, there is another kind of modem
constitutional laws - the acts providing the solution
of questions concerning the changes of the state
boundaries. Similar examples are available in many
states. Ifwe consider the Russian Federation, we see
that the adoption of the Russian Federation and (or)
creation in its structure of a new entity, as well as
the change of the constitutional-legal status of the
acting subject is carried out by the constitutional
law. For example, the Federal constitutional law
«About the adoption to the Russian Federation the
Republic of Crimea and creation as a part of the
Russian Federation the new subjects - the Republic
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ofCrimca and the city of federal value of Sevastopol)
was adopted in March 21, 2014.

The world experience of creation of national
legal systems illustrates the various approaches to
definition of the constitutional law.

In the Romano-Germanic legal family there is a
specific category of constitutional acts - «the organic
laws». According to the Constitution of France, the
legislative Assembly adopts three kinds of laws:
constitutional (changing the Constitution), organic
(on the questions specified in the Constitution) and
common [4, p. 114].

According to article 203 of the Constitution
of Venezuela of 1999 « «those laws which so are
called in this Constitution are organic; they are
accepted for the organization of the public power or
for development of constitutional rights of citizens
and they serve as the normative constraint for other
laws» [5, page 75]. The organic laws are the acts
adopted in pursuance of blanket rules of the Basic
lawv. The basic law is laconic; it regulates a wide
range of legal relationship in general.

It is impossible to include in the Basic law many
rules which in detail would regulate state legal
relations. Therefore the Basic law contains the norms
ordering to adopt the law of a certain contents - for
example, the electoral law. Such norms are called
«blanket». They outline in the legal field the void
tobe filled in by the organic law. The act issued in
pursuance of blanket norm is called organic because
it becomes an external «body» of basic laws or
makes a continuation of their «body».

By the general rule, all regulations must conform
to the Basic law, to develop and to ensure its
application. But not every legislative establishment
isconsidered by the organic law. The organic unity
with the basic law has only those acts the publication
ofwhich it explicitly required [6, p. 40].

Thus, in the foreign legislation the regulations
similar to the constitutional laws of the Republic
of Kazakhstan are called as «organic» laws. The
organic law is adopted by the state legislative body
onissues directly provided for by the Constitution
in order that differs from the adoption of a
constitutional (making changes and additions to
the Constitution) and common laws. The organic
lans are specified in the text of the Constitution.
They contain rules relating to the most important
constitutional and legal institutions (the status of
the Supreme bodies of the state, citizenship, state
ofemergency and etc.).

The Constitution of France provides the
regulation of the organic law ofa legal status of such
government bodies as the constitutional Council
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(article 63), High court of justice (article 67), the
Supreme Council of magistracy (article 65).

Sometimes in the legal literature the organic
are called all laws mentioned in the text of the
Constitution. But such approach is unacceptable
neither for Kazakhstan, nor for France because their
constitutions have references to customary laws.

The need for the adoption of organic laws
is explained by the foreign legislation that they
complement and develop the basic principles and
provisions of the Constitution which provides the
special procedure for the adoption of organic laws.

These laws are accepted:

- only by the Parliament which may not
delegate the authority of their edition to the head of
state or government;

- aqualified majority of votes of the deputies
of the Supreme legislative body.

The organic law can be changed only by the
organic law in accordance with the constitutional
procedure of its adoption.

Such conclusion corresponds to the world
constitutional doctrine and practice. In the majority
of constitutions there is, as a rule, a number of
the referential (blanket) provisions providing the
adoption of the common laws which aren’t relating
to category of the organic.

The special significance of public relations
regulated by constitutional law, its content and
features of regulatory requirements report to this
act the characteristics, actually providing it a higher
position in the hierarchy of legislative acts in
comparison with the common law.

The constitutional laws adopted in pursuance
of the Constitution are usually defined by the
legislator. Their basic purpose and function is the
most complete regulation of the corresponding
relations within the accepted constitutional concept.
The main sense and purpose of the constitutional
laws is that fact that in the constitutional legislation
they arc defined as the isolated and priority acts of
the superior legal force developing fundamental
norms but not a part of the Constitution.

Therefore the legislator can’t randomly without
changing the existing legal norms introduce new
constitutional laws or abolish the existing ones instead
of them publish the acts of the current legislation. At
the same time the adoption ofthe constitutional laws on
changing and addition the existing constitutional laws,
their cancellation or acceptance in the new edition is

allowable. Otherwise there is a risk of deformation of
the whole of «the constitutional design».

Thus, such as type of sources of law as the
constitutional law is a natural phenomenon and
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important for development of the constitutional
norms and principles, ensuring the rule of
Constitution, law-making and law-enforcement
practice. Thanks to them the efficiency and
stability of legal regulation significantly
increases and the statehood becomes stronger.

The constitution and the constitutional laws hae
to carry out together the functions assigned to
them on regulation of public and legal relations
and relations between them, and between the
constitutional and common laws are to be strictly
hierarchical in nature.
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